
Learn the Six Misconceptions About Employee Retention Credit Eligibility

Description

The initial ambiguity around eligibility for the CARES Act’s employee retention credit was worsened by
subsequent legislative revisions. According to Ashley Hogsette of Synergi Partners, navigating these
complexities is required to confirm eligibility and calculate an appropriate ERC.

With no recent legislative history, Congress passed the Coronavirus Aid, Relief, and Economic
Security Act’s employee retention credit in under 12 days in March 2020. The IRS has not issued
formal regulatory guidance and will not release it in the future, leaving some murky areas and
numerous unanswered problems for taxpayers.

The initial uncertainty about qualifying for the employee retention credit was exacerbated by legislative
revisions to the CARES Act. This resulted in an eligibility matrix that employers had to traverse with no
direction.
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Understanding the specifics of the legislation can be tricky—it can be complex, unclear, and even
contradictory. It is vital to navigate and interpret these complexities to assess eligibility and calculate an
appropriate ERC. It’s simple to see why there are so many misconceptions after reading the highlights
of legislative updates since March 2020 below.

Common Misconceptions

So, how can employers know if they are qualified for the ERC? Through my experience working with
customers, I’ve uncovered six of the most typical misconceptions about ERC eligibility.

1. Revenue decreases are a must.

The presumption that the ERC must have some negative financial impact is wrong. Despite not
meeting the gross receipts threshold, many firms may be eligible for the ERC. While the CARES Act
states that no revenue reduction is required by noting that an employer may be considered qualified if
they meet the government orders test or the gross revenues test, this fact is frequently missed by
companies.

2. There must be a total stoppage of operations.

Many employers assume they are ineligible because their operations were not entirely suspended,
although the legislation states that a partial suspension of operations may pass the government orders
test. For example, a restaurant forced to close in-person dining and only conduct its takeout or delivery
operations due to a government order can demonstrate a partial suspension of operations and is thus
eligible for the ERC.

Another common misperception is that critical enterprises are ineligible for the ERC since their
operations are never totally shut down. Despite the IRS FAQs saying they should not be relied on as
legal authority and are outdated, this misperception was exacerbated when the IRS produced FAQs
stating that vital enterprises could not qualify for the ERC. This FAQ has been updated since then.

Essential enterprises were encouraged to operate throughout the pandemic and were critical to
keeping the globe running; there was no intention of excluding these businesses from the ERC.
Consider a medical practitioner designated as an essential company and permitted to operate under a
state executive order but was barred from performing elective medical operations owing to a
government decision. This employer experienced a partial stoppage of company operations and is
most likely qualified for the ERC.

3. PPP loan holders are ineligible.

Many employers are unaware they can use the Paycheck Protection Program loan and the ERC.
Initially, the CARES Act banned PPP loan borrowers from taking the ERC. However, the Consolidated
Appropriations Act retrospectively changed this clause to allow employers who got a PPP loan to
accept the ERC—just not on the same wages paid with forgiven PPP loan monies.
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4. Public colleges and universities, as well as medical practitioners, are ineligible.

Many businesses in the medical and education sectors are unaware that legal changes have made
them eligible for the ERC in 2021. The original CARES Act featured a governmental employer
exclusion that barred governmental employers and government instrumentalities from claiming the
ERC, regardless of whether they met the government orders test or the gross receipts requirement.

However, the CAA amended that provision prospectively, removing public colleges and universities
and firms providing medical or hospital care from the governmental employer exclusion, making them
eligible only for 2021.

5. Non-profit organizations are ineligible.

Unlike other federal tax credits, which are collected against income tax liabilities, the CARES Act
recognized tax-exempt organizations as qualified employers.

6. Size influences whether or not an employer is eligible.

The classification of an employer’s headcount as small or large affects solely the types of pay
considered in the ERC calculation; size has no bearing on eligibility. The ERC-qualified salaries differ
depending on whether a firm is designated as a significant or small employer based on the average full-
time headcount in 2019.

One significant caveat: No firm, regardless of size, can include certain sorts of payments, such as
those that fall under the ERC legislation’s double dipping restriction, salaries paid to ineligible
individuals, or wages that are not due to FICA.

During an eligible quarter, small companies may include all wages paid as well as qualified health plan
expenses. The definition of a small employer was altered from 100 or fewer full-time employees (in
2019) for 2020 to 500 or fewer employees (in 2019) for 2021. During an eligible quarter, an employer
considered significant under the CARES Act may qualify for non-service salaries and a proportionate
amount of qualified health plan costs.

Conclusion

CARES Act – The aim of the ERC has not changed, but many of the original conditions have changed,
leading to misunderstandings concerning credit. Given the intricacies of the ERC, it is best to consult a
specialist with experience in this area when determining whether your company is an eligible employer. 
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